A Brief History of Capital Facilities Fees

(  The California Supreme Court ruled such capital facilities fees are unauthorized special assessments.  

In 1986, the California Supreme Court ruled all such capital facilities fees illegal absent explicit legislative authorization.  The court ruled that fees for capital facilities levied by public utility districts on other public agencies are special assessments or a form of taxation by one set of public agencies upon another.  Such taxation has the effect of diverting resources from the public purposes of the taxed agency -- in this case, education -- and is administratively inefficient because it transfers public assets from one publicly supported entity to another.

(  Educational and state agencies agreed to a compromise with ACWA in 1988 in exchange for two key protections. 

The compromise legislation (AB 1350--Cortese) allowed public utility districts to continue charging capital facilities fees they had been charging in the past and to unilaterally increase those fees by a stipulated inflation index, but in exchange the utility districts agreed to negotiate new capital facilities fees and to only charge such fees for the costs of capital facilities that "actually served" our campuses.

(  Public Schools and Universities defeat ACWA-sponsored SB 1132 which tried to unravel 1988 compromise and eliminate key protections. 

While SB 1132 purported to preserve both of the above protections, it would have allowed new capital facilities fees, fee increases, and surcharges to be imposed without mutual agreement and removed the "actually serving" limitation.  In addition, it would have imposed a short statute of limitations on recovering past overcharges and provided little in the way of notice and disclosure for new fees and fee increases.

(  Recent court cases and legal settlements of refund claims reveal that some water districts have not fully complied with the 1988 law. 

In June 2001, the East Bay Municipal Utility District agreed to pay UC Berkeley over $2 million in refund overcharges, discounted rates, and reimbursement of costs.  Additionally, UC Berkeley and UC San Francisco are litigating refund actions to recover undisclosed capital improvement charges embedded in monthly water rates. 

(  AB 1674 (Ch. 146, Statutes of 2000) represents a clarification of existing law supported by public schools and colleges and municipal electric utility districts.   

AB 1674, unlike AB 3036, did not alter the underlying compromise achieved between educational agencies and the public agency utility districts in 1988.  Instead, it clarified two key issues in the 1988 law -- adequate notice of new and increased fees, and the appropriate statute of limitations on refunds of excessive charges.  In exchange for receiving adequate notification of increased and new capital facilities charges, the educational and state agencies agreed to a very short statute of limitations (120 days) to challenge or seek refunds of such charges.  Disputes about fees would be worked out in advance as envisioned in the 1988 law because educational agencies would be on notice of proposed new and increased charges.  AB 1674, however, is limited to electrical utility charges.

(  Little Hoover Commission report in 2000 points to the need to protect educational and state agencies from becoming the “deep pockets” for utility districts.  

Public schools and colleges argued in 1988 that allowing special districts to impose capital facilities fees without state oversight or negotiated agreement would in effect be allowing local government agencies to make schools the “deep pockets” for charges that officials were reluctant to pass onto their local constituents.  Schools and colleges are willing to pay their fair share, but because of the complexity of utility rate structures, without the provisions of current law, these special districts would not be accountable for the rates they charge for these fees.  In its 2000 investigation the Little Hoover Commission found alarmingly high levels of reserves being accumulated by special (utility) districts, obscurity and lack of accountability in their rate setting activities, and inadequate financial reporting.  To quote the commission’s report, “Special districts are often invisible to the public and policy-makers, compromising oversight and accountability.”

(  AB 1051 (Goldberg, 2003) vetoed by Governor Davis

This bill would have given municipal utility districts free reign to impose capital fees on state and educational agencies with no burden to validate those fees, and with no regulatory oversight of rate setting, equalization or refund adjudication.  AB 1051 would have eliminated key statutory protections that ensure capital costs paid by state and educational agencies are proportionate to their use of utility facilities and are negotiated when increased at a rate greater than inflation. Elimination of these statutory protections would have given municipal utility districts the unilateral authority to impose capital charges on public agencies and would have cost state and educational agencies tens of millions of dollars. 
